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Summary 



Recently, the Supreme Court agreed to hear two cases involving federalism issues 
under the Clean Air Act (CAA). In Alaska Dep’t of Environmental Conservation v. 
EPA, the Court will wrestle with whether EPA can enforce a Prevention of Significant 
Deterioration (PSD) provision in the CAA contrary to a prior state determination under 
its EPA-approved PSD program. In Engine Manufacturers Ass ’n v. South Coast Air 
Quality Mgmt. Dist., the issue is the preemptive scope of the CAA program regulating 
mobile sources of air pollution. Why the Court has taken these cases is unclear, given 
that they present no constitutional issues but only narrow questions of statutory 
construction. Nor is there a direct split in the circuit courts. Perhaps the current Court’s 
demonstrated interest in federalism issues is part of the reason. 



It is noteworthy enough when the Supreme Court agrees to hear a case involving a 
particular statute; agreeing to take two in a short span of time is even more so. On 
February 24, 2003, the Court granted certiorari in Alaska Dep’t of Environmental 
Conservation v. EPA, 1 a case dealing with EPA’s enforcement and oversight authority 
over state determinations under the Clean Air Act (CAA). 2 On June 9, 2003, the Court 
granted certiorari in Engine Manufacturers Ass ’n v. South Coast Air Quality Mgmt. Dist., 3 
a case addressing the preemptive scope of the CAA program regulating mobile sources 
of air pollution. Not only do both cases involve the same statute, they also both involve 
the same broad theme: the allocation of authority between the federal and state 
governments under the CAA. 4 



1 298 F.3d 814 (9th Cir. 2002), cert, granted, 123 S. Ct. 1253 (Feb. 24, 2003) (No. 02-658). 

2 42 U.S.C. §§7401-7671q. 

3 309 F.3d 550 (9th Cir. 2002), cert, granted, 123 S. Ct. 2274 (June 9, 2003) (No. 02-1343). 

4 It is the absence of such a federalism theme that leads us not to include in this report a third case 
involving a federal environmental statute that recently was accepted by the Court. In South 
Florida Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 280 F.3d 1364 (1 1th Cir. 2002), cert, 
granted, 71 U.S.L.W. 3798 (June 27, 2003) (No. 02-626), the question presented is whether 
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